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A Duty of Good Faith and a Principle of Futility in Commercial Contracts? 

Astor Management AG v Atalaya Mining plc [2017] 2 BCLC 119 BCLC  

Andrew Bowen, QC, FCIARB  

 

Introduction: 

1.In Yam Seng Pte Ltd v International Trade Corp Ltd [2013] EWHC 111 (QB), Leggatt J said 

obiter that a duty of good faith might be implied into a commercial contract where the relevant 

background against which the contract was made included not only matters of fact known to 

the parties but also shared values and norms of behaviour, such as an expectation of honest 

dealing.  In Astor Management he revisited the scope of that duty, as well as considering 

whether English law recognised a ‘principle of futility’, and interpreted the meaning of an ‘all 

reasonable endeavours’ provision in a share purchase agreement which provided for deferred 

consideration.    

The Facts: 

2.       In 2008 the defendant bought out the claimant’s shareholding interest in a dormant 

Spanish copper ore mine.  Because the defendant did not have the resources available to pay 

the consideration at that time and because it would be unable to do so until mining had 

restarted, the agreement provided that the consideration payable was deferred until permit 

approval to restart mining was obtained from the Spanish authority and also that the 

defendant had obtained a ‘senior debt facility’ (“SDF”) in a sum sufficient to restart mining 

operations and was entitled to draw down funds pursuant to the SDF; the defendant was 

obliged to use ‘all reasonable endeavours’ to obtain the SDF and procure the restart of mining 

before the end of 2010.  Various unsuccessful efforts were made to arrange finance, including 

appointing a major international finance company, but the defendant’s group company 

decided that finance would have to be raised from issuing further equity and making an inter-

company loan rather than SDF because of the difficulty of predicting whether the mining would 

produce sufficient income to repay a proposed SDF.  Sufficient equity finance was in fact raised, 

the loan was made and permit approval granted in 2015.  Although mining restarted no 

deferred payments were made by the defendant. 

 

3. The claimant raised an action for payment of the first two instalments of the deferred 

consideration.  Its primary case was that, on a proper interpretation of the agreement, 

payment of the deferred consideration had been triggered in one of two ways: (i) where mining 
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had restarted without the need for SDF that requirement fell away and payment was triggered 

by the grant of permit approval; alternatively (ii) the inter-company loan itself constituted SDF.  

The claimant’s secondary case was that the defendant was in breach of the obligation to use 

all reasonable endeavours to obtain SDF by failing to make the loan available as SDF, 

alternatively the defendant was in breach of an implied obligation of good faith by failing to 

arrange for that loan to be made available as SDF.  In response the defendant denied that the 

loan was SDF, that the reasonable endeavours obligation was unenforceable and that there 

was no implied obligation to act in good faith.  The action had been raised under CPR Pt 8 on 

the basis that no substantial factual issues were raised; at the trial evidence was restricted to 

the issues of whether the defendant had used all reasonable endeavours to obtain SDF and 

whether the defendant had acted in breach of any implied obligation of good faith.   

The Law: 

 

4. Since Yam Seng English law has been reluctant to imply a duty of good faith into 

commercial contracts.  In Property Alliance Group Ltd v Royal Bank of Scotland Plc [2016] EWHC 

3342 (Ch) Asplin J held that there was no implied term in relation to an interest rate swap 

contract that the bank had to act in good faith and in accordance with fair dealing since that 

term would be contrary to express terms excluding equitable or fiduciary duties and was 

unlikely to arise by way of necessary implication in a contract between two sophisticated 

commercial parties negotiating at arms' length (leave to appeal to the Court of Appeal has 

been granted). 

  

5. In certain cases, compliance with a condition precedent to the exercise of rights is not 

required if it is futile, useless and unnecessary, per Barrett Bros (Taxis) Ltd v Davies [1966] 1 

WLR 1334.  In that case the Court of Appeal had held that compliance with a condition of an 

insurance policy to notify the insurer of a notice of prosecution was unnecessary in 

circumstances where the insurer had received the relevant information from the police.  In 

Mansel Oil v Troon Storage Tankers SA [2008] EWHC 1269 (Comm) Christopher Clarke J (as he 

then was) said obiter that a condition precedent in a charter party to nominate a port did not 

require to be fulfilled if nomination would be futile since the vessel would not reach a 

nominated port before the right to cancel arose.  At [61], under the heading ‘Futility’, he had 

asked rhetorically whether the charterer was obliged to nominate ‘notwithstanding the futility 

of the exercise’ and referred to Barrett Bros as authority for the proposition that it was not.  

 

 

6. As a matter of contractual interpretation, in some cases an event subsequently occurs 

which was plainly not intended or contemplated by the parties, judging from the language of 

their contract in which case, if it is clear what the parties would have intended, the court will 

give effect to that interpretation (Arnold v Britton [2015] AC 1619 Lord Neuberger at [22]). 
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7. An obligation to use best or all reasonable endeavours will only be enforceable if the 

object of the endeavours is sufficiently certain and there are sufficient objective criteria by 

which to evaluate the reasonableness of the endeavours (Dany Lions Ltd v Bristol Cars Ltd 

[2014] EWHC 817) Whether, and if so to what extent, a person who has undertaken to use best 

endeavours or all reasonable endeavours can have regard to his own financial interests 

depends on the nature and terms of the contract (Jet2.com v Blackpool Airport Ltd [2012] 

EWCA Civ 417, Moore-Bick LJ at [32]).  

 

8. The conclusion that a contractual provision is so uncertain that it is incapable of being 

given a meaning of any kind is one which the courts have always been reluctant to accept, 

since they recognise that the very fact that it was included demonstrates that the parties 

intended it to have some effect (Whitecap Leisure Ltd v John H Rundle Ltd [2008] EWCA Civ 

429, Moore-Bick at [21]).  By way of example, in Emirates Trading Agency LLC v Prime Mineral 

Exports Private Ltd [2014] EWHC 2104 (Comm), Teare J at [63] held that a dispute resolution 

clause requiring the parties to seek to resolve a dispute by friendly discussions in good faith 

and within a limited period of time before the dispute could be referred to arbitration was not 

so uncertain as to be unenforceable. 

 

The Decision: 

 

9. Leggatt J rejected the claim and set out his reasons by reference to the issues on which 

the trial had been permitted.  He rejected the notion of a ‘principle of futility’.  “Whether a 

contractual obligation has arisen in any given case in principle depends on what the particular 

contract says, interpreted in accordance with the ordinary rules of contractual interpretation.  

There is… no principle of law or even interpretive presumption which enables a contractual 

precondition to the accrual of a right or obligation to be disapplied just because complying 

with it is considered by the court to serve no useful purpose.’ [49].  He also rejected the 

argument that the parties had not contemplated that mining would restart through funding 

that was not SDF so that the agreement should be construed as though the equity finance was 

SDF.  He held that the risk of the defendant obtaining funding other than as SDF was a risk 

inherent in the structure of the agreement which the claimant had made.  He also held that 

the essence of a senior debt facility was that it ranked in priority in terms of repayment over 

other payment obligations of the borrower in the event of insolvency; no reasonable party to 

the agreement would regard the intra-group loan as SDF so the deferred consideration had 

not fallen due [56]. 

 

10. The judge then dealt with the issue of the ‘reasonable endeavours’ obligation to obtain 

SDF.  The role of the court in a commercial dispute was to give legal effect to what the parties 

have agreed, not to throw its hands in the air and refuse to do so because the parties have not 
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made its task easy [64].  He held that contracting is an ‘essentially instrumental activity’ since 

entering into a contract is never an end in itself but a means of achieving some further object; 

even if a wide area of discretion was left open, that object provided a standard by which to 

judge the reasonableness of a party’s endeavours [71].  He found that the obligation was 

enforceable even though the court had to judge the commercial judgments of commercial 

parties and discharging the burden of proof could be difficult.  The obligation to obtain the SDF 

before the end of 2010, when construed to give it business sense, referred to the earliest 

practicable date so the obligation did not end after that time.  

 

11. The judge held that the claimant had failed to establish that the defendant had not 

used reasonable endeavours: he said that in order to maintain seriously that there was a viable 

funding option not identified or pursued which the defendant had failed to pursue the claimant 

would require to produce detailed expert financial evidence rather than relying on the 

arguments of counsel. 

 

12. He said that a duty to act in good faith where it existed was a modest requirement 

which did no more than reflect the expectation that a contracting party will act honestly 

towards the other party and will not conduct itself in a way which is calculated to frustrate the 

purpose of the contract or which would be regarded as commercially unacceptable by 

reasonable and honest people.  As this was a lesser duty than the positive obligation to use all 

reasonable endeavours, there was no need to imply an obligation of good faith since it was 

subsumed within that express obligation.  In any event, even if implied, that good faith 

obligation could not be breached where the defendant had not breached the obligation to use 

reasonable endeavours [98-99].  

 

Conclusion: 

 

13. The structure of the agreement meant that the obligation to pay the deferred 

consideration could still arise so the judgment did not leave the claimant without a remedy.  

The decision illustrates the high standard of proof required to establish a failure to use 

reasonable endeavours and the need to prove what otherwise the party in breach should have 

done.  It also marks a retreat from Leggatt J’s more forceful comments in Yam Seng in relation 

to an implied duty of good faith and suggests that in future it will not provide a contracting 

party with any substantive remedy where the real complaint relates to a failure to comply with 

an express term of the agreement.   

 


