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NOTE ON MURDER SENTENCING  

PROCEDURE TO ADOPT WHEN DAYS TO TAKE INTO ACCOUNT WHEN  

MANDATORY LIFE SENTENCES ARE IMPOSED HAVE BEEN MISCALCULATED    

R -v- COOKSON and EATON [2023] EWCA Crim 10  

ABSTRACT  

In passing a mandatory life sentence or its equivalent, the court should, whatever else it 
does in passing sentence, announce how many days it has considered during which the 
defendant was remanded in custody before sentence.    

The number of days considered, deducted from the sentence for the offence results in the 
minimum term to be served.  An alteration in that period therefore affects sentence.    

Sentence can only be imposed or altered by a judicial office holder.  It cannot be altered 
administratively if an error is discovered.   

If an error is discovered during the currency of the slip rule period (56 days from the 
sentencing date), the case should be placed before the judge to decide whether and how 
to correct the sentence.  If it is discovered later, the only way in which it can be corrected 
is by an application to the Court of Appeal.    

This is different to the position when a determinate sentence is passed.  In such a case it 
is lawful for the judge to indicate that a mistake in the number of days imposed can be 
corrected administratively.  That is because an alteration in the days to be deducted does 
not affect the sentence imposed, rather it affects only the date upon which the defendant 
will be released under the sentence.   

The principles would appear to apply, in mirror image forms, in relation to the number of 
days by which a mandatory life sentence is reduced by the days spent out of custody and 
awaiting trial.    

The court, in such cases, may consider that, if the number of remand days has been 
overcalculated, resulting in a longer minimum term, and the difference is small, there 
would be no injustice in leaving the position as it was when sentence was passed.  If the 
position is that the number of days taken into account is too low, meaning that the 
minimum term is more than is appropriate, as a matter of fairness, an adjustment should 
be made in the interests of justice.     
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ANALYSIS  

1. A recent case in the Court of Appeal has clarified how a court should proceed in 

circumstance in which a miscalculation has been made as to remand (and also 

presumably bail or qualifying curfew) days to count when a life sentence is imposed. 

2. What happened in the case was that the judge sentenced the defendants to detention 

at her Majesty’s pleasure, equivalent to life imprisonment for those under 18 years of 

age at the date of commission of the offence.  Before passing sentence, the judge was 

provided with a number of days upon which it was said the defendants had been 

remanded.  The figure had been agreed between counsel for the pares.  In fact, the 

dock officer from HMYOI Wetherby had expressed the view that the correct figure was 

213 days but he was unsure about the status of public holidays.  The judge used the 

figure agreed between counsel. 

3. Having passed sentence, the judge said this: 

“In each case the 216 days you have spent in custody will count towards your 

sentence.  If my calculation is wrong, it may be corrected administratively.”  

4. In accordance with that calculation, he imposed his minimum term.  In Cookson's case 

the judge set the minimum term at 19 years less 216 days, which he expressed as 18 

years and 149 days. In Eaton's case the minimum term was 17 years less 216 days, 

which he expressed as 16 years and 149 days. 

5. By an email sent from Wetherby to the clerk of the court at Manchester, who had been 

present at the sentencing hearing, the custody officer indicated that the correct period 

to count was, indeed, 213 days.  The mail was sent within the period when the slip rule 

was sill operational (56 days from sentence being passed) and invited the court staff to 

agree with the figure of 213 days. 

6. The court clerk, remembering that the judge had indicated that the number of remand 

days could be adjusted administratively should the original figure proved to be 

inaccurate, and without reference to any judge, amended the record to indicate that 

the minimum term was now three days longer than that imposed at the sentencing 

hearing. 

7. Having been heard at first instance in January, the case came before the Court of 

Appeal in November when the defendant’s made applications for leave to appeal 

against conviction and sentence.  The applications were rejected save that permission 

was granted for each defendant to appeal against the way in which the error in 

deduction of remand days was handled. 
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8. The court, in giving judgment, began by pointing out that the principles of law 

applicable to the deduction of remand days in cases in which a determinate sentence 

was passed were different to those in which a mandatory life sentence, or its 

equivalent, was imposed. 

9. The court was told, correctly in my experience, that the practice in relation to the 

correction of errors in days deducted in relation to the former had influenced the 

practice in relation to the later with the result that courts had been falling into error. 

10. The effect of section 240Z of the Criminal Jusce Act 2003 is that, where a judge passes 

a determinate sentence, the length of me to be served (but not the sentence) is 

reduced by the number of days spent on remand as well as any early release 

provisions.  It is automatic.  It is an administrative mater. The release date under the 

early release provisions is calculated by the Prison Service. Sentencing judges, as part 

of their explanation of the effect of the sentence, usually refer to the number of days 

that will count towards the sentence and add that if the number given is incorrect the 

record will be adjusted. Where an administrative adjustment is made the time to be 

served is altered but the sentence is unaffected. It remains as passed by the judge. (My 

underlining). 

11. On the other hand, the effect of the minimum term order in a mandatory life sentence 
case is that the Early Release Provisions contained in the Crime (Sentences) Act 1977 
do not apply until the minimum term has been served (see section 321(4) of the 
Sentencing Act 2020). 

12. Having identified the minimum term in accordance with schedule 21 and other 
guidance the judge is then required, by section 322(1)(b) of the Sentencing Act 2020, 
to "take into account the effect that section 240ZA Criminal Jusce Act 2003 would have 
if the court had sentenced the offender to a term of imprisonment". Taking account of 
the effect of section 240ZA means that the judge reduces the length of the minimum 
term by the number of days spent on remand. 

13. The effect of all this is that the length of the minimum terms is a sentencing decision, 
which can be made only judicially and cannot, as a matter of well-established principle, 
be altered administratively. 

14. Accordingly, the purported alteration of the record to reflect a different number of 
days to be deducted and therefore a longer minimum term was unlawful and of no 
effect since it was, in reality, a sentencing decision taken by someone who was not 
authorised to impose or alter the sentence. 

15. The correct procedure is that, where an error in the calculation of the number of days 
comes to light, it should be put before the judge to consider whether to list the case 
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under the slip rule, pursuant to section 385 of the Sentencing Act 2020 which, like its 
predecessor provision, can, in some circumstances, be used to increase a sentence. 
increase in sentence. 

16. Where the number of days to count has been underestimated resulting in a longer 
than appropriate minimum term, the judge should, having had the matter put before 
them, correct the sentence to ensure the correct (and lesser minimum term) should 
be substituted for the original sentence. 

17. Where the error is the other way (as in Cookson) in other words where the court has 
taken into account a greater number of remand days than were actually served and 
the minimum term would fall to be increased,  the judge should consider whether the 
court would be assisted by written submissions in the first instance and whether the 
case should be listed for argument in open court or in chambers. The appropriate 
procedures are set out in rule 28 of the Criminal Procedure Rules 2020 and CPD VII 
Sentencing S: Variation of Sentence. 

18. The final sentence must be announced in court, whether or not argument has been 
received only in chambers or in writing. 

19. In the case of Cookson, the court considered that the sentencing court was unlikely to 
have altered the sentence to increase it had it been placed before it under the slip rule.  
In other words, it is clear that the sentencing court has a degree of latitude, 
presumably if the error is small and would serve to increase the minimum term to be 
served. 

20. Finally, the court gave guidance for judges in announcing how the court should express 
itself in passing sentence.  Relying on the case of R v Buckingham [2014] EWCA Crim 
2007, the court commended the suggestion of putting sentence as “the minimum term 
is X years less Y months and Z days”. 

21. However, they also quoted the case of R v A [2014] EWCA Crim 2483, in which a 
different constitution of this Court said: "In our view, it is not wrong in principle for a 
court to do the maths and to be precise and express the minimum term as a single end 
result... but the court should, if at all possible, specifically spell out the period on 
remand, which was taken into account, so that if there is a mistake in the period stated 
in passing sentence, it can be identified and rectified." 

22. It is difficult to see how that is different to the Buckingham formulation as, in either 
case, the days considered on remand should be specifically announced in order to 
ensure transparency and the proper correction of an erroneous initial calculation 
should such a need arise. 
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23. I can see no reason why the principles set out should not apply to mistakes made in 
the period to count against sentence for someone who is not in custody awaiting trial 
and is, for example, on a qualifying curfew. 

Alistair MacDonald KC 

7th November 2023   


