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Family Briefing 
by Miah Nath

Miah joined New Park Court Chambers as a tenant in September 2025, following the successful completion 
of her pupillage. Miah both prosecutes and defends in a range of criminal matters, including intentional 
strangulation, actual bodily harm and threats to kill. She also has experience in both private and public matters, 
dealing with allegations of domestic abuse, rape and neglect.

Family Law Update - BACK TO BASICS: XZ v YZ [2026] EWHC 1521 (Fam)

The case of XZ v YZ [2026] EWHC 1521 (Fam) provides a clear reminder of the fundamental cornerstones of 
family law proceedings.  

Proceedings concerned a child, ZZ, aged 5, who was the subject of an application by his Father to vary and 
increase the spending time arrangements. The current arrangement involved Father spending alternate 
weekends with ZZ and half of the school holidays. Following a welfare finding, the Learned Judge significantly 
increased the time ZZ spent with his Father to three out of every four weekends, with equal time during the 
summer and Christmas holidays.  The final child arrangement order was the subject of an appeal which was 
allowed by the High Court. The case touched on a range of fundamental elements underpinning family law 
proceedings. This article will outline and explore those areas below. 

Fairness within evidence 

The Learned Judge found alienating behaviour against the Mother – a serious finding with equally serious 
ramifications. Findings of such a nature are not unusual, but the distinguishing factor in this case is that the 
extent of alienating behaviour in proceedings merely extended to discussions by Father with Cafcass and 
consideration in the Section 7 assessment. Father did not seek a finding against Mother on such an 
allegation. Albeit it was an area explored briefly within examination in chief, it was not an area that was 
subsequently challenged during cross-examination. It is within the gift of the Judge to make such a 
determination; however, Mother was not provided with any notice by the Judge that this was to be an issue 
to determine. As such, Mother was not afforded an opportunity to respond in evidence fairly, rendering it 
procedurally unfair to make such a finding against Mother.

The nexus between domestic abuse and alienating behaviour

The High Court determined that the allegation of alienating behaviour could not be viewed in isolation from 
the allegations of domestic abuse raised. Interestingly, despite no fact-finding hearing, the court relied upon 
Mother consistently raising allegations of domestic abuse with reliance upon referral by the police during a 
period when the parties were in a relationship. The High Court highlighted the importance of compliance 
with Guidance issued by the Family Justice Council in 2024 on Responding to Allegations of Alienating 
Behaviours. 



This guidance provides a clear nexus between alienating behaviours and domestic abuse and says in the 
strongest terms:

“Given the relative impact of domestic abuse, the harms that flow from it and the importance of
protecting children, Alienating Behaviours will not be found in cases where findings of domestic abuse 
are made which have resulted in a child's appropriate justified rejection (AJR), or in protective
behaviours (PB) or a traumatic response on the part of the victim parent".

The Learned Judge failed to frame ZZ's reluctance to spend time with Father in the wider appreciation of 
Father’s abusive behaviour. There was little appreciation for protective behaviours which are defined as 
behaviours by a parent towards a child in order to protect the child from exposure to abuse by the other 
parent, or from suffering harm (or greater harm) as a consequence of the other parent’s abuse. Further, 
little consideration is given to appreciating appropriate justified rejection (‘AJR’) – a situation where a child’s 
rejection of a parent is an understandable response to that parent’s behaviour towards the child and/or the 
other parent. A failure of the court to consider the connection between alienating behaviour and domestic 
abuse makes those subject to domestic abuse an unfair target of serious and unwarranted findings. 

Special measures - a duty on all 

Although Mother was represented, and there was no prior application to the court, the lack of participation 
measures formed part of the subject of the appeal. It was noted that Mother, in the proceedings, 
participated via CVP and was able to see Father (also via CVP) during the course of her evidence. 

In practice, responsibility for special measures is often seen as falling on the shoulders of the legal 
representatives of the party who would benefit from such participation direction. However, the High Court 
provided a strong reminder to the courts that there is a positive duty to consider participation directions of 
their own volition. The High Court emphasised that this duty of the court is well enshrined within Practice 
Direction 3AA:

1.3 It is the duty of the court (under rules 1.1(2); 1.2 & 1.4 and Part 3A FPR) and of all parties to the 
proceedings (rule 1.3 FPR) to identify any party or witness who is a vulnerable person at the earliest
possible stage of any family proceedings.

1.4 All parties and their representatives are required to work with the court and each other to ensure
that each party or witness can participate in proceedings without the quality of their evidence being
diminished and without being put in fear or distress by reason of their vulnerability as defined with
reference to the circumstances of each person and to the nature of the proceedings.

The role of the Independent Domestic Violence Adviser (IDVA)

Similar to special measures, an Independent Domestic Violence Adviser (IDVA) has become a common 
feature of the family court, with the High Court shedding light on the extent of their role. 

The IDVA who was supporting Mother contributed to the proceedings in two ways: by relaying information to 
the Family Court Advisor, who ultimately reached a welfare conclusion, and by appending a letter to 
Mother’s witness statement.

The Learned Judge was highly critical of the contribution the IDVA made, deeming it nothing more than a 
“personal opinion” and hearsay, and ultimately rendering it inadmissible.



The High Court clearly noted that IDVA are not court-appointed experts but acknowledged the probative 
value they can provide to the family courts. It was reaffirmed that hearsay is a common feature of the family 
courts, and that it was a matter for the Learned Judge to attach weight to the evidence provided. It was also 
deemed entirely proper for the Family Court Advisor to ascertain the IDVA’s views on risks and take them into 
consideration when making a welfare decision. Ultimately, the welfare decision rests with the Family Court 
Advisor, but the views of an IDVA can be properly considered in reaching that conclusion. 

Welfare checklist

A back-to-basics article would not be complete without reference to the Welfare Checklist pursuant to 
section 1 (3) of the Children Act 1989. The Learned Judge referred to the starting point as 50/50 shared care 
and subsequently rendered the proposed contact with Father by Cafcass as inadequate. The High Court made 
it abundantly clear that there is no starting point of 50/50 shared care and that the only relevant principle in 
determining an application for a Child Arrangement Order is under the welfare principle. Further, it is noted 
that it is not sufficient to simply pay lip service to the welfare checklist, as the Learned Judge made reference 
to such principle but failed to address the factors in any “meaningful way”. 

Reflections

Areas such as “parental alienation”, participation directions, and IDVA are not unique features of cases that 
fall before the family courts. However, that in itself serves as a powerful reminder of how easy it is to 
overlook the routine fundamentals in family law proceedings. XZ v YZ [2026] EWHC 1521 (Fam) is a simple but 
important illustration of the consequences that can flow when the basics are overlooked. 
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